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Overview

Significant progress has been made over the past few years to make the Korean market more receptive to imported products. For some categories of imports the Korean government has lifted restrictions and streamlined the requirements for labeling, testing and certification. 

Nevertheless, there are additional measures that could be taken to simplify and streamline testing, certification, labeling and other regulatory requirements, particularly for imported cosmetics. Although other countries require pre-approval for some products, in Korea, the scope of products and the amount of required documentation exceed that of most developed countries. Market liberalization will improve Korea’s market access environment and is essential for Korea to achieve its stated objective of becoming a regional hub.
Certification and Testing
Korean government agencies often require pre-approval for cosmetics, food products, pharmaceuticals, medical devices, electronics, personal computers and many other products. Recent revisions which no longer require pre-approval of food and cosmetics are welcomed as steps in the right direction, provided these legal changes are adopted in practice.  

Cosmetics

Changes in the new Cosmetics Act, which provide for pre-shipment certification by the manufacturer, thus often eliminating the need for product licenses and documentation on formulation, are welcome. Other countries require pre-approval for some products, but the scope of products and amount of documentation in Korea exceed that of most developed countries. As a result, many foreign businesses are looking to countries other than Korea as a place to do business. In addition, importers of certain products have to submit an annual import status report to local industry associations. This includes category, name, volume/weight and total imported quantity. Unfortunately, the information is not treated with confidence and frequently is leaked to the press, which then tends to use it to stir up opposition to imported products. 

Pet Foods

Pet food importers are required to provide a full ingredient list with percentages of each ingredient by weight for registration at provincial government offices. Lack of safeguards to prevent disclose of such proprietary information has disrupted U.S. exports of pet food to Korea.

Need for Pharmacist

Companies that sell products regulated by the Ministry of Health and Welfare (MOHW) are required to set up a local laboratory, hire a pharmacist or chemist and perform an extensive array of tests on every batch and on all shipments. Alternatively, the company can submit the said products to the Korean Pharmaceutical Traders Association (KPTA) for them to carry out their own testing on every batch.

Product Tests
Product tests performed outside of Korea are frequently not accepted and locally required tests are sometimes not internationally recognized. In addition, most electronic products require Electro Magnetic Interference (EMI) testing conducted by a government approved test company, and modems and monitors require homologation approval even though they may already be approved in the manufacturing country.

Standards
Some Korean standards are not consistent with international norms. Moreover, the Korean government often changes its standards, their implementation schedule and procedures with little or no prior notice for public comment. This type of regulatory environment challenges U.S. exporters’ ability to comply with standards and to adjust their marketing strategies. U.S. companies have often experienced instances in which Korea has not accepted equivalent standards, especially in food and nutritional products, cosmetics, pharmaceuticals, medical devices, and electronic products. In the food area though, there has been significant progress since 1995.  

Separation of Cosmetics from Pharmaceuticals

The Korean Cosmetic Products Act (KCPA) became effective July 1, 2000 and many cosmetic products have been separated from pharmaceuticals. Under these new regulations, which govern the advertising and sale of “cosmeceuticals,” many cosmetics are still required to be reviewed for safety and efficacy by the Korea Food and Drug Administration (KFDA), labeled as cosmeceutical products, and must not be “falsely advertised” to have functions beyond proven efficacy. The KCPA provisions on cosmeceuticals create problems since the regulations are very difficult to meet and often do not comply with the usual regulations set by Europe, United States, or Japan. It is especially difficult for the American and other foreign exporters to obtain approval for cosmeceutical products, since their products are made overseas and they have to submit more data to prove their efficacy. That data is often confidential information about the product. 

The process of introducing a new product in Korea may be difficult because of a tendency on the part of Korean bureaucracy to resist products and procedures that are outside of the norm. Moreover, with the implementation of the KCPA, cosmeceutical product approval has fallen to KFDA, which is still developing procedures to carryout its new mandate. Finally, Korean cosmetics companies have a major advantage over foreign firms in that they possess the staff and institutional knowledge, have the connections in-country, can produce products that meet the regulation requirements at their local factory, and know the "lay of the land" better. As a result, most of the marketing activities that are commonly used throughout the world to promote the sales of cosmetics are illegal in Korea. Additionally, MOHW and Fair Trade Commission (FTC) rules forbid the advertising of gifts, sweepstakes and similar promotions to promote sales of cosmetics. Thus, any gift given with purchased product is subject to an onerous and complex valuation limit. Clearly, new cosmetics legislation is needed.  
Recommendations:

· KFDA should endeavor to develop more effective ways to work closely with applicant companies to make its product approval process more transparent, especially since this issue is receiving substantial attention in the United States, especially from the industry, Capitol Hill and other U.S. government agencies. 
· KFDA’s application process confuses first time exporting companies. As a result, companies find themselves having to go back several times before they can successfully complete their product applications. 
· IPR protection of company-specific product data needs to be assured. Many U.S. companies remain very concerned over product formula protection since they often are being asked to provide proprietary information.

· KFDA should simplify its product approval requirements on cosmeceutical products and consider adopting requirements that are commonly used in other countries, such as the European Union, United States, or Japan. 

Excise Taxes

There are several examples of arbitrary application of excise tax. One example is sunscreen products. It defines these products as having substantial quantities of certain ingredients. Unfortunately, there are certain sunscreen products now on the market that do not contain the specified ingredients, making the tax unequal in its application. Similarly, there are many imported items, which are not intended as sunscreens, but are taxed merely because they happen to contain one of the specified sunscreen ingredients. There has been some recent progress in this area because taxation now takes into consideration the “major efficiency” of a product.

More importantly, in the light of recent medical opinion on the need for sunscreens as a way of reducing the incidence of skin cancer, it seems counter-productive to tax this product as a luxury. Instead Korean consumers should be actively encouraged to use sunscreens.
Recommendations:

· Korea should permit any interested entity to import and to sell all agricultural products covered by tariff rate quotas (TRQ).

· Eliminate arbitrary excise taxes (such as those applied to sunscreen) for products containing defined ingredients.

· Korea should permit direct marketing of imported rice to Korean consumers.

Customer Lists

Customer lists are subject to vague regulations that hinder the development of direct marketing in Korea—a practice that is common for businesses in many other countries. The laws prohibit the sales of customers’ financial information, but may be unclear in their application. For example, from a list of customers and their automobiles, one could essentially figure out the income bracket for each customer. Would purchasing this list be legal or illegal given the prohibition against the sales of financial information? The laws are not clear in this regard.

The lack of available detailed customer information lists prevent companies from marketing a wide range of products and services from home appliances to insurance, and from food products to credit cards. Customer lists are an important resource for businesses, particularly new market entrants that do not have years of sales data from which to develop customer information.  

Regulations that stifle the use of this marketing resource put new businesses at a disadvantage in competing against large incumbent firms. In order for companies to benefit from this powerful marketing tool, the laws should be refined to allow the development of this industry.
Recommendations:
· Clarify regulations governing the sales and rental of customer information.

· Reduce the restrictions on selling or renting mailing lists to allow greater access to the consumer.

Investment Restrictions

For the most part, foreign direct (and portfolio) investment has been liberalized in Korea and foreign investors enjoy wide access to the Korean market. There are a few industries still closed to foreign participation or which have limitations on the extent of permissible participation. Some of the restrictions should be relaxed—which will generally improve opportunities for domestic investors and aid in improving transparency of operations.

One such example of this closed market is the terrestrial television broadcast market. No foreign participation is permitted. By permitting some foreign participation in this industry (e.g., 20 to 30 percent equity participation), broadcasters can raise funds to aid their operation and there will be benefits to domestic investors as well, including increased transparency and confidence.

Services barriers

Korea maintains a number of barriers to services.  In particular, the construction sector remains subject to burdensome bonding procedures as well as to such procedures involving the re-negotiation of accepted bid prices and registration procedures. Advertising in Korea also remains a highly restricted market, since broadcast time is still sold exclusively through the state-sponsored Korea Broadcast Advertising Corporation (KABCO). Additionally, the direct selling industry faces a variety of barriers in Korea (issues of liability of actions by direct sellers and multi-level sellers and the level of distributors’ sales commissions). Other restrictions exist on screen quotas (mandating that domestic films be shown a minimum number of days per year); limitations on the amount of broadcasting time of foreign programming; restricting per channel air time for foreign content broadcast on cable television; and requirements that Korean firms that wish to re-broadcast satellite transmissions of foreign programmers must have approval from the Korean Broadcasting Commission (KBC). 

Conclusion
Korea continues to maintain a number of market access barriers in a number of sectors that render it challenging at best to enter the market and establish foreign-based companies there.  In particular, non-tariff barriers to trade make access to the Korean market more difficult than it ought to be in a developed economy, the 12th largest in the OECD. For example, market access for pharmaceuticals has been impeded as a result of requiring redundant local test data for imported pharmaceuticals, vaccines and biologics for purposes of product registration. In addition, subsidies to such industries as the semi-conductor industry and the paper industry (coated paper sector) have restricted access for competitive American products. Korea will need to take a series of measures to make its market more attractive to foreign exporters and investors in light of the increasing competition for exports and investments in the rest of Asia and in other markets around the world.


